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dential projects.

Residential construction defect litigation can present
issues unfamiliar to many contractors and attorneys. This
article discusses the limitations of two common defenses,
the Spearin doctrine and the economic loss rule, and offers
practical recommendations for avoiding liability on resi-

six years, the Colorado Supreme

Court has clarified that the Spearin
doctrine and the economic loss rule pre-
clude construction professionals from
suing one another in tort for breaching
contractual duties. Although these hold-
ings reduce the likelihood that a given
construction contract will lead to unan-
ticipated liability, their protections will
not always apply in cases involving
damage to the home of a third-party
consumer. Lawyers who represent build-
ers should recognize the limitations of
the Spearin doctrine and the economic
loss rule to help their clients allocate
risk and avoid liability on residential
jobs. This article provides an overview of
the Spearin doctrine and the economic
loss rule, as well as practical recommen-
dations for practitioners advising con-
struction professionals.

l n a series of decisions over the past

A Legacy of
Homeowner Rights

Anyone who builds in Colorado
should know that its courts have a long
history of protecting homeowners from
defective construction. In 1964, Colorado
became the first American jurisdiction
to recognize an implied warranty of hab-
itability for houses that were complete
at the time of sale.! This warranty pro-
vides that any new home must comply
with the local building code, be built in a

workmanlike manner, and be suitable
for habitation.? The courts have likened
the implied warranty of habitability to
strict liability, insofar as a homeowner
need merely offer proof of a construction
defect to establish a developer’s liability.?
In situations where a contractor and de-
veloper are closely affiliated, the courts
have ruled that the contractor can be
sued for breaching the implied warran-
ty of habitability, as well.* Although
builders routinely attempt to disclaim
this warranty in the boilerplate of their
sales contracts, such provisions are dis-
favored, and no reported decision in
Colorado has ever upheld such a dis-
claimer.”

In the decades since the adoption of
the implied warranty of habitability,
Colorado courts have consistently en-
forced a policy that the builder—not the
homeowner—should bear the risks asso-
ciated with construction defects, reason-
ing that professionals who have erected
and sold many houses are in a much bet-
ter position to determine the structural
condition of a new home than most buy-
ers.8 Although the protections of the im-
plied warranty of habitability are not
available to purchasers of previously
owned homes, the Colorado Supreme
Court granted relief to such individuals
in 1983 with its seminal Cosmopolitan
Homes v. Weller” decision, wherein the
Court held that subsequent owners
could sue a builder in negligence for la-
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“The term ‘economic loss rule’ generally refers to the principle that a party cannot sue in tort to
recover purely economic damages caused by the breach of a contractual duty.”

tent construction defects that manifest be-
fore the statute of limitations expires. The
Colorado Court of Appeals, meanwhile,
has upheld claims for negligence per se
where building code violations have
caused actual property damage.® It also
has ruled that homeowners can recover
damages under the state’s consumer pro-
tection act where a developer knew or
should have known that his construction
techniques fell short of advertised quality.®

As community living has become com-
monplace, the courts also have liberally
interpreted the Colorado Common Inter-
est Ownership Act and ruled that a home-
owner association’s ability to institute liti-
gation “in its own name on behalf of itself
or two or more unit owners on matters af-
fecting the common interest community”
comprises the right to recover damages
for construction defects in the units and
common elements of a community.!® De-
spite several challenges, the courts have
steadfastly held that this act confers
standing on homeowner associations to
assert warranty, tort, and consumer pro-
tection claims on behalf of their members
in construction defect disputes.!!

Recent Construction
Defect Litigation

The 1990s saw Colorado’s population
increase by more than 30 percent,'? and
with the influx of new residents came
many new builders eager to profit from
the increased demand for housing. Unfor-
tunately, not all of these builders were
prepared for Colorado’s challenging condi-
tions, which can include expansive clay
soils, heavy snowfall, high winds, and oth-
er challenges. Because of such factors, the
boon in construction quickly was followed
by a rash of construction defect lawsuits,
as buyers demanded repairs to their new
homes.

Against this backdrop, a number of con-
tractors unexpectedly found themselves
in litigation with homeowners and home-
owner associations. Many of these con-
tractors raised the Spearin doctrine and
the economic loss rule as defenses, assert-
ing that they had complied with the appli-
cable designs and contracts and thereby
fulfilled all of their obligations. The courts
were not always sympathetic to these ar-

guments, however. When the evidence
showed that a contractor had been negli-
gent or had violated the building code,
many courts ruled that the contractor
could be liable to the homeowner, even if
the developer had accepted the quality of
the contractor’s work or consented to de-
viations from the code.

The Spearin Doctrine

In United States v. Spearin,'® the U.S.
Supreme Court ruled that when a devel-
oper or owner provides a contractor with
a set of plans, the developer impliedly
warrants that the plans are adequate for
the job.'* The developer’s implied warran-
ty is not overcome by general clauses re-
quiring the contractor to examine the site,
review the drawings, or assume responsi-
bility for the work until completion and
acceptance.'® As a result, the developer re-
mains responsible for the consequences of
any defects in the plans or specifications.'®

The case arose after the government
hired a contractor, George B. Spearin, to
build a dry dock at the Brooklyn Navy
Yard in 1905.7 The government supplied
Spearin with plans and specifications that
required diversion of a nearby sewer line
as part of the project.'® The plans failed to
show a dam in the existing system, how-
ever, and the dam caused the diverted sec-
tion to break under stress.'® The govern-
ment insisted that the responsibility for
remedying problems in the existing condi-
tions rested with Spearin and annulled
his contract when he refused to make re-
pairs at his own expense.?’ The Court dis-
agreed and awarded Spearin damages
and lost profits.2!

Many jurisdictions have adopted the
“Spearin doctrine” since the Court an-
nounced its decision in 1918, expanding it
well beyond the realm of government con-
tracts and incorporating it into the com-
mon law of many states.??2 The doctrine is
not limited to developers, and courts have
ruled that a general contractor who sup-
plies plans to a subcontractor provides the
same warranty.?

In Colorado, litigants often cited Spear-
in in the trial courts, but the case did not
appear in a reported decision until 2004,
when the Colorado Supreme Court an-
nounced BRW, Inc. v. Dufficy & Sons, Inc.**
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There, the Court relied on Spearin for the
propositions that (1) a developer impliedly
warrants the adequacy of the plans and
specifications it provides to a contractor,
and (2) a contractor can sue a developer
for economic losses that result from de-
fects in the plans and specifications.?

Colorado’s Economic Loss Rule
The term “economic loss rule” general-
ly refers to the principle that a party can-
not sue in tort to recover purely economic
damages caused by the breach of a con-
tractual duty.26 The rule came into being
after American courts began to move
away from traditional privity require-
ments in the 1960s and permit third par-
ties to sue manufacturers in tort over per-
sonal injuries.?” This precedent prompted
litigants in breach of contract disputes to
assert tort claims, hoping to impose strict
liability on manufacturers who had failed
to perform their contracts.?® Although
some feared that this evolution would
lead to the law of torts swallowing the law
of contracts, the California courts formu-
lated a doctrine to maintain the boundary
between the two: the economic loss rule.?
In dicta of Seely v. White Motor Co.,?°
the California Supreme Court explained
that it was proper for the law to protect
consumers from physical injury, but that
consumers should bear the risk a given
product would not match their economic
expectations.?! Thus, the Court limited
negligence claims to damages for physical
injuries and held that there could be no
recovery in tort for economic loss alone.??
In subsequent years, numerous other ju-
risdictions adopted some form of an eco-
nomic loss rule, many holding that a man-
ufacturer could not be liable for negli-
gence unless a product caused personal
injury or damaged some piece of property
other than the product itself.?3 The rule
first surfaced in Colorado in 1988, when
the Colorado Court of Appeals concluded
that the economic loss rule prevented a
developer from suing a foundation con-
tractor in negligence, where the develop-
er sought lost profits but did not allege
physical harm to person or property.3*
Although many of these early decisions
focused on whether the plaintiff had suf-
fered property damage as opposed to eco-
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nomic harm, the Colorado Supreme Court
declined to follow this rationale when it
formally adopted the economic loss rule in
2000. Instead, the Court adopted a vari-
ant of the rule that abandoned this often
arbitrary distinction in favor of an analy-
sis of the source of a defendant’s duty.?
In Town of Alma v. AZCO Construction,
Inc., the Court held that a party suffering
only economic losses from the breach of an
express or implied contractual duty can-
not assert a tort claim for such a breach,
absent an independent duty of care.3¢ The
case arose from a contract to build im-
provements to a town’s water distribution
system.?” The contract contained a war-
ranty requiring the contractor to remedy
any defects in materials or workmanship
for one year.?® After several defects mani-
fested beyond the warranty period, the
town and several residents brought suit
against the contractor, alleging negligence
and breach of contract.?® The trial court
dismissed the negligence allegations
based on the economic loss rule, and a jury
returned a defense verdict on the contract
claim.? The Colorado Supreme Court af-
firmed dismissal of the negligence claim,
finding that it represented purely econom-

ic losses arising from the breach of a con-
tractual duty.*! This precluded the claims
of both the town and the individuals who
were intended third-party beneficiaries of
the contract.*?

To a large extent, the economic loss rule
arising from Town of Alma serves a pur-
pose similar to that of the Spearin doc-
trine: it enforces the expectancy interests
of the parties’ promises and allows them
to effectively allocate risks and costs dur-
ing their bargaining.*® Restricting tort
remedies for contractual disputes, like
limiting liability for undiscovered design
errors, helps contractors define the scope
of their rights and responsibilities and
thereby bid with confidence on potential
jobs. In BRW, the Court discussed the in-
terplay of the two doctrines, explaining
that a subcontractor could sue a developer
in contract for breaching the Spearin war-
ranties, but that the economic loss rule
would bar the subcontractor’s tort claims
against other construction professionals
on the job.* Although this decision may
shield contractors from tort liability in
many situations, the exceptions to the
rule define the bounds of the contractor’s
liability under both the Spearin doctrine

and the economic loss rule, and it is here
that the construction lawyer’s role be-
comes important.

There is No Excuse for
Negligent Homebuilding

Construction lawyers must help their
clients recognize that, regardless of what
their agreement with a developer says,
contractors have an overriding obligation
to avoid harming homeowners. Whether
this is interpreted as an implied term of
their contracts or, more accurately, as duty
independent of their contracts, construc-
tion professionals must account for this
obligation when bidding and working on
residential projects, as neither the
Spearin doctrine nor the economic loss
rule will exonerate the negligent con-
struction of someone’s home.

Spearin: No Blanket Immunity
for Design Defects

Although the Spearin doctrine can
shield a contractor from certain claims by
a developer (or shield a subcontractor
from certain claims by a general contrac-
tor), it does not absolve the contractor of
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all liability for damage from design errors.
On any type of project—residential, com-
merecial, or public—Spearin’s implied war-
ranty of the adequacy of plans applies on-
ly to design specifications; it does not af-
fect performance specifications that set
forth an objective or standard to be
achieved or rely on the contractor to select
the means of achieving that objective or
standard.*> Furthermore, even if a devel-
oper supplies comprehensive design spec-
ifications, the contractor is not justified in
“blithely proceeding with its work in the
face of obvious and recognized errors”;
rather, the contractor has a duty either to
take appropriate steps to address obvious
defects in the design or demand that the
developer take action.*®

Importantly, although the Spearin doc-
trine can prevent a developer from bring-
ing suit against a contractor, it provides
little shelter from the tort claims of con-
sumers. The leading case addressing this
distinction is Hercules Inc. v. United
States,*” in which manufacturers of Agent
Orange sought indemnity from the gov-
ernment for the cost of defending soldiers’
personal injury claims.*® The U.S. Su-
preme Court acknowledged that, under
Spearin, the government had warranted
that the manufacturers would be able to
perform satisfactorily if they followed the
specifications provided.*’ Nevertheless,
the Court held that “this circumstance
alone does not support a further inference
that would extend the warranty beyond
performance to third-party claims against

the contractor,” and therefore affirmed
dismissal of the manufacturers’ indemni-
ty suit.5° The posture of Hercules can be
analogized to that of a typical construc-
tion defect suit, and its holding suggests
that the Spearin doctrine may have limit-
ed effect where a third-party homeowner
sues a contractor for negligent construc-
tion.

This is not to say that the Spearin doc-
trine is irrelevant in defending against
construction defect claims. A homeowner
bringing suit against a contractor still
bears the burden of proving a breach in
the standard of care; merely demonstrat-
ing the existence of a defect is not suffi-
cient to prove that the contractor was neg-
ligent.! Thus, if the contractor can demon-
strate compliance with a developer’s plans
and specifications, the Spearin doctrine
might preclude a finding that the contrac-
tor was at fault and thereby eliminate a
necessary element of the plaintiff’s case.
Relying on such a defense may be perilous
where the facts are disputed, however, be-
cause a jury could disagree that the de-
signs were faulty or conclude that an ex-
perienced contractor should have recog-
nized any such defects and taken steps to
correct them.?? Lawyers for contractors
must remain aware of a crucial distinc-
tion: though the Spearin doctrine can be
an absolute bar against liability to a de-
veloper, it may only create an issue of fact
as to the claims of a homeowner.

Furthermore, as commentators Bruner
and O’Connor note, “Design errors and
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construction negligence are not mutually
exclusive.”? If it is impossible to appor-
tion liability between design and con-
struction errors, some jurisdictions have
ruled that the designer and the contractor
can be held jointly and severally liable for
repairs.>* Although the Colorado appellate
courts have disfavored this approach in
contract disputes among builders, it may
have some application in the context of
third-party tort claims.5

The Economic Loss Rule Does
Not Abrogate Independent

Duties of Care

The protections of Colorado’s economic
loss rule are likewise limited when a de-
fendant breaches a duty of care that exists
independent of contract.?® Town of Alma
discussed three examples where the eco-
nomic loss rule did not apply to claims
against a construction professional, and
subsequent decisions suggest that the
rule will not restrict causes of action aris-
ing under statute or local code.

1. A contract that does not address
the standard of care will not limit
common law duties: If a contract is
silent as to the expected quality of work-
manship, the courts may recognize a neg-
ligence claim.?” Unless the contract
evinces that the parties negotiated an al-
ternate standard of care, the courts may
infer that the contractor was to exercise
due care and caution and the necessary
degree of skill involved in the job. Al-
though “this duty may not be contractual,
the law allows no vacuum and imposes
the duty.”%® Similarly, if a contractor un-
dertakes work beyond the scope of a writ-
ten contract, he or she may be found liable
to the developer in negligence for defects
in that portion of the job.5®

2. Fundamental obligations may
arise during performance: Every per-
son has a fundamental duty to avoid fore-
seeable harm, regardless of any contract.
Thus, a party who contracts to perform a
limited repair still must exercise reason-
able care in inspecting the site for obvi-
ous dangers; this duty arises independ-
ent of contract and therefore is not limit-
ed by the economic loss rule.%® This
echoes the sentiment of courts that have
refused to interpret Spearin to provide a
defense to contractors who ignored open
and obvious defects in a developer’s
plans.®! As the Colorado Supreme Court
succinctly held: “Where damage is to be
foreseen, there is a duty to act so as to
avoid it.”62
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3. Builders have an independent
duty to avoid negligent homebuilding:
Public policy imposes a duty on all con-
struction professionals to act without neg-
ligence in the construction of a home. In
Cosmopolitan Homes, the Court observed:

The ordinary purchaser of a home is

not qualified to determine when or

where a defect exists. Yet, the purchaser

makes the biggest and most important

investment in his or her life and, more

times than not, on a limited budget.®?
Based on such considerations, the Court
allowed the fourth owners of a home to
sue the original developer and contractor
in tort for latent defects that manifested
after they purchased the property.®* The
Court explained that the existence of a
contract between the developer and the
original purchaser of the home did not
transform the builders’ contractual obli-
gations into the measure of their tort lia-
bility arising out of their contractual per-
formance.® In Town of Alma, the Court
clarified that the adoption of the economic
loss rule was not inconsistent with the
holding of Cosmopolitan Homes, because
a builder’s duty to future homeowners ex-
ists independent of contract.

Despite this seemingly clear language,
parties to residential construction defect
cases litigated in the wake of Town of
Alma continued to debate whether the
economic loss rule afforded a defense, and
the trial courts reached widely disparate
rulings as to whether direct contractual
privity was a prerequisite to imposition of
the economic loss rule and whether the in-
dependent duty of Cosmopolitan Homes
extended to contractors or was limited to
developers.®” The Colorado Supreme
Court answered these questions in a pair
of decisions from 2004 and 2005.

In BRW, the Court resolved the first
question and held that the policies under-
lying the application of the economic loss
rule to commercial parties are unaffected
by the absence of direct privity.%® Address-
ing a subcontractor’s claim for increased
costs on a public works project, the Court
noted, “Contractual duties arise just as
surely from networks of interrelated con-
tracts as from two-party agreements.”%°
The Court therefore concluded that the
economic loss rule prevented the subcon-
tractor from suing the project’s engineer
for negligence.” Although this holding
seemed to bolster the argument that a
subcontractor’s agreement with a devel-
oper might preclude a homeowner’s tort
claims, the Court rejected this theory sev-
eral months later.
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In Yacht Club, a homeowner associa-
tion brought negligent construction
claims against a developer, a general con-
tractor, and various subcontractors.” The
trial court granted summary judgment for
the subcontractors, finding that the asso-
ciation and its members were necessarily
third-party beneficiaries of the subcon-
tractors’ agreements with the developer,
and that the economic loss rule therefore
barred any tort claims among them.” The
Supreme Court ruled that this was error.
Weighing the foreseeability of harm from
construction defects against the conse-
quences of placing the burden on contrac-
tors to avoid such defects, the Court found
that subcontractors often are in as good or
better a position as developers and gener-
al contractors to know whether their work
is being properly performed.” In sub-
stance, the Court’s holding recognizes that
subcontractors’ pivotal role in the home-
building process gives rise to both an op-
portunity and a duty to avoid property
damage and construction defects.

The Court found further support for its
ruling in the general assembly’s passage of

the Construction Defect Action Reform
Acts (“CDARAS”) in 2001 and 2003.™ Giv-
en that the Court of Appeals had allowed
homeowners to bring negligent construc-
tion claims against subcontractors since at
least 1978, the Court noted with interest
that the legislators did not eliminate this
right.” Instead, they enacted laws that
limit certain construction defect claims
against all “construction professionals,”
while still “preserving adequate rights and
remedies for property owners.””® Rather
than grant immunity to subcontractors,
the general assembly “has tailored its leg-
islative prescriptions to the principle that
subcontractors must act without negli-
gence in the construction of homes.”””
Independent duties may arise pur-
suant to local code: The relationship be-
tween the CDARASs and local building
codes is particularly important for cases
filed after 2001, because the acts arguably
create a statutory cause of action for actu-
al damages, loss of use of property, person-
al injury, or wrongful death resultant from
the failure to build a structure in compli-
ance with applicable building codes.” This
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portion of the legislation effectively codi-
fies two Colorado Court of Appeals deci-
sions from the early 1980s: Iverson v. Sols-
bery™ and Aetna Casualty & Surety Co. v.
Chrissy Fowler Lumber Co.8°

In the former decision, the court ruled
that a commercial property owner could
not recover the cost of correcting code vio-
lations under a theory of negligence per
se, because such costs were not the sort of
harm that the code had been enacted to
protect against.®! In the latter decision,
the court clarified that negligence per se
claims were proper if the builder’s code vi-
olations resulted in actual property dam-
age, because avoidance of such damage
was a principal goal of the code.®? Con-
struction lawyers should advise their
clients of claims that could arise under the
CDARAEs, as the economic loss rule gener-
ally cannot limit a statutory cause of ac-
tion.%

Continued Protections
For Homeowners

Putting the above decisions and enact-
ments into historical perspective reveals
a logical progression from Colorado’s ear-

ly applications of the implied warranty of
habitability, which concluded that the su-
perior knowledge of the developer, as
compared to the buyer, required that the
developer bear the risk that a given
house was not built in a workmanlike
manner or fit for its intended use.?* This
evolution matches the national trend of
maintaining remedies for homeowners,
even in jurisdictions that have adopted
an economic loss rule that might other-
wise preclude tort claims against contrac-
tors.8® Colorado, like Florida and South
Carolina, has reached this result in re-
liance on precedent acknowledging the
importance of protecting homeowners.%
In other jurisdictions, such as California
and Nevada, state assemblies have acted
to reverse court decisions that had ap-
plied an economic loss rule to limit home-
owner claims.?” Although some construc-
tion professionals might lament the
imposition of liability under these cir-
cumstances, they should note that the
courts and legislatures are not promul-
gating a terribly radical concept; they
merely have concluded that contractors
should remain responsible for their own

negligent acts and omissions when a fam-
ily’s home is at risk.

Take Steps to
Avoid Liability

No one wants to end up in a lawsuit,
and construction lawyers should take spe-
cial measures to protect their clients from
litigation over construction defects. Such
cases typically involve costly discovery,
implicate numerous parties, and span
several years. Subcontractors can be li-
able to homeowners for their own negli-
gent acts under Yacht Club, and they like-
ly will face third-party indemnity claims
from the developer even if a homeowner
does not name them directly in a lawsuit.
For this reason, many practitioners doubt
that the Yacht Club ruling will cause an
overall increase in litigation; subcontrac-
tors will be brought into most construc-
tion defect suits in one way or another.®

Although there is no absolute immuni-
ty from such litigation, construction pro-
fessionals can institute measures before
and during the building process to de-
crease their exposure. With proper advice
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from counsel, contractors should continue
to bid on residential projects with confi-
dent risk allocation.

First and Foremost,
Do Not Be Negligent

Above all, a contractor should simply
refrain from negligence. This point is
more subtle than many contractors may
realize, however, and construction lawyers
must communicate the ramifications of
the independent legal duties that come in-
to play on certain projects. For instance,
the fact that a developer accepts or ap-
proves substandard work will not prevent
an injured third party from suing the con-
tractor in tort.%? Contractors working on
residential projects must recognize that
they owe a duty to the eventual home-
owner to prevent foreseeable damage, re-
gardless of any directives from the devel-
oper or general contractor. Under the eco-
nomic loss rule and the Spearin doctrine,
evidence that a contractor complied with
his or her contract is relevant to a jury’s
determination of negligence, but it is not
an absolute defense.

Similarly, acceptance by the building
inspector does not prove that a contrac-
tor’s work meets code. Most existing con-
struction in Colorado was built under
some version of the Uniform Building
Code, which specifically states that “Is-
suance of a certificate of occupancy shall
not be construed as an approval of a vio-
lation of the provisions of this code or of
other ordinances in the jurisdiction.”® In
analogous situations, Colorado courts
have held that evidence of compliance
with government regulations is a rele-
vant but not dispositive factor as to
whether a product is defective.?? Given
that most building inspectors perform
limited inspections, approval by the local
building department may not prevent a
homeowner from establishing a code vio-
lation. Contractors therefore should take
steps to adhere to the code at all times,
even if a developer or inspector overlooks
noncompliant work.

Subcontractors also should be remind-
ed that, if they have signed a typical form
contract, they likely have promised to
complete all work in compliance with ap-
plicable building codes and industry stan-

Colorado Spring

dards, and likely have agreed to indemni-
fy and hold harmless the developer, the
architect, and the general contractor from
all claims and losses resulting from the
performance of their contract.® Subcon-
tractors should not, therefore, assume
that a developer’s verbal directives in the
field will exonerate them from liability for
work that does not satisfy industry stan-
dards or the applicable building code.

Adopt Procedures to
Address and Document
Problems in the Field

Of course, even the most diligent con-
tractors may face situations where per-
forming quality work is virtually impossi-
ble, and their lawyers should advise them
to have procedures in place for such cir-
cumstances. For example, a developer
might supply drainage plans that conflict
with the requirements of the project’s soils
report. The architectural designs might
call for construction that is plainly unsuit-
ed for a Colorado winter. The materials
provided to the contractor might be of poor
quality or incorrect dimension. If these
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problems are apparent to a reasonably
diligent observer, the contractor should
not proceed with construction until the is-
sues are resolved.? Although Spearin
should preclude the developer from suing
the contractor over such issues, it may not
limit the contractor’s liability to the even-
tual homeowner for failing to prevent fore-
seeable harm.

Trade subcontractors may find them-
selves in especially precarious situations,
as they typically depend on the developer
or the general contractor to properly se-
quence and supervise the other contrac-
tors on a project. The plans, for instance,
might require the deck subcontractor to
install flashing and concrete before the
framer attaches the siding. If the siding is
installed before the deck subcontractor is
called out to the job, however, the deck
subcontractor will not be able to perform
the work properly without first removing
and then replacing portions of the siding.
If the general contractor refuses to make
the framer perform this additional work,
the deck subcontractor then must decide
whether to: (1) walk off the job; (2) correct
the existing mistakes at his or her ex-

pense; or (3) proceed with an improper
method and hope that the homeowner
does not sue when the deck leaks.

Although these are not enviable op-
tions, they are not unheard of in the cur-
rent environment. Colorado, unlike many
of its neighbors, has no statewide body to
regulate its builders, and a handful of in-
dividuals have seized this as an opportu-
nity to peddle shoddy construction on un-
suspecting homebuyers. Because the
work of subcontractors frequently de-
pends on the proper sequencing and su-
pervision of other trades, subcontractors
in particular must be cautious if an un-
scrupulous or incompetent developer or
general contractor interferes with their
ability to produce a quality product.

To minimize liability under such cir-
cumstances, detailed documentation often
is the most important measure. Construc-
tion litigation can drag out for many
years, during which time employees dis-
appear and memories fade; contempora-
neous records may be the only means of
proving a defense when a case goes to tri-
al. Construction lawyers should advise
their clients to keep daily journals and
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document all change orders, directives, re-
quests for information, and other commu-
nications with the developer or general
contractor. In particular, if a developer or
general contractor directs a subcontractor
to perform substandard work, the subcon-
tractor should not proceed without writ-
ten confirmation and a promise of indem-
nity for any resulting losses.

Some contractors already bring forms
to the jobsite that require the developer or
general contractor to consent in advance
if it appears that the existing conditions
will adversely impact their work. Lawyers
should review these forms, however, and
remind their clients that a developer’s ac-
ceptance of defective work does not shield
the contractor from liability to a third-par-
ty consumer. Indeed, a homeowner plain-
tiff potentially could use such documents
to establish that the harm was foresee-
able to the contractor or, worse, to argue
that the contractor’s failure to correct ob-
vious problems indicates a tacit agree-
ment to act in concert with the developer,
thereby making both parties jointly and
severally liable for the cost of fixing the
defects.? Given that developers often op-
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erate through single-purpose companies
with limited assets, contractors should
take extra care to avoid circumstances
that could result in imposition of joint lia-
bility with such an entity.

Promptly Assert Cross-Claims
And Designate Nonparties

In addition, contractors’ lawyers should
evaluate any available cross-claims and
nonparty designations as soon as it ap-
pears that their clients could be liable to a
consumer as the result of a developer’s
mistakes. In Colorado, claims against con-
struction professionals—a broad term en-
compassing virtually everyone on a job ex-
cept the surety—are subject to one of the
shortest statutes of limitations in the
country.”® In cases commenced before the
first CDARA took effect in August 2001,
the statute of limitations for indemnity
claims runs from when the physical man-
ifestation of the defect was first discov-
ered, not the date that a settlement or
judgment was paid; thus, the right to seek
indemnity could expire long before the un-
derlying case resolves.”” In cases filed af-
ter CDARA, parties can seek immediate
indemnity or bring suit within ninety
days of resolution.” In either scenario, the
contractor’s lawyer should not delay re-
view of potential claims against the devel-
oper or other parties.

Counsel also should act quickly to des-
ignate any potential nonparties. Colorado
generally has abolished the doctrine of
common-law indemnity,”® and the eco-
nomic loss rule will preclude most tort
claims among contracting parties.!0°
Thus, if a contractor believes that his or
her performance was adversely affected
by a poor design or by another contractor’s
work, a nonparty designation may be the
best means of avoiding liability for a dis-
proportionate share of fault. Colorado
statute allows the trier of fact to allocate
fault to one or more nonparties, but only
if the defendant identifies the nonparties
by filing a designation within ninety days
of the commencement of an action.1%!

Counsel should further note that, in ad-
dition to being timely, a nonparty designa-
tion must also recite the specific facts that
would establish the nonparty’s liability; a
designation limited to conclusory allega-
tions of fault will be stricken.'%2 Returning
to the example of a deck subcontractor, a
proper nonparty designation by this pro-
fessional might include a statement of
facts, showing that the general contrac-
tor’s scheduling of other trades was negli-
gent; or feature an expert’s affidavit, set-

ting forth reasons the project engineer fell
below the standard of care in the original
design.13

Seek Contractual Indemnity

Naturally, the best opportunity for a
lawyer to reduce a client’s liability often
lies in the drafting of the parties’ con-
tracts. If a contractor wishes to limit ad-
verse parties to contractual claims, the
contract should clearly recite the standard
of care and workmanship, define the con-
tractor’s scope of work, and address re-
quests for work outside the original con-
tract. The contractor also may wish to of-
fer an express limited warranty to third-
party consumers. Such language can cut
both ways, however, and lawyers should
be careful not to invite contract claims or
unwittingly limit their clients’ insurance
coverage.'0

The contract also should expressly war-
rant that the developer will indemnify the
contractor for any losses relating to de-
fects in the plans, materials, sequencing,
or supervision. As noted above, Colorado
generally has abolished the doctrine of
common-law indemnity, and the U.S. Su-
preme Court has suggested that Spearin
will offer little relief in such situations.'%
Contractors, therefore, should be careful
to preserve a contractual right of indem-
nity in the event they are found liable in
tort to a third-party consumer. Although
developers might be reluctant to indemni-
fy a subcontractor in advance for defects
in workmanship, some standard contract
forms permit the parties to waive all
claims between themselves if the develop-
er obtains “all risk” insurance, and this
arrangement can effectively limit future
litigation.106

Conclusion

As one commentator recently observed,
“By rejecting tort claims designed to alter
the parties’ contractual allocation of risks
and rewards, the BRW decision under-
scores the singular importance of contract
negotiations in the commercial setting.” 197
The Yacht Club decision teaches that it is
equally important to consider the limits of
such negotiations when the ultimate
harm may fall on parties outside the com-
mercial setting. Contractors should not
bid on any project in a vacuum, and the
cost of protecting consumers from poor de-
signs and substandard work cannot be ig-
nored. The courts have made clear that
homeowners will not bear the cost of
cleaning up after negligent builders, and

construction lawyers should encourage
their clients to adopt policies that discour-
age shoddy work and limit liability for the
mistakes of others.
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